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      IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS  

    GOHPUR, SONITPUR 

 

                                       PRESENT : Sandeep Kaushik , AJS 

                                                G.R.Case No.-37/11 

                                        Under Section 294/406/506 I.P.C. 

 

                                             State of Assam      ............  Prosecution 

                                                    -Vs- 

                                            Sri Anjan Bhuyan    ............  Accused Person 
                                              

 

        Learned Advocates: 

        For the Prosecution  ......................................  Mrs. R.M.Pegu, Asstt.P.P.                 

        For the Accused       ......................................  Smti. T. Baruah 

                                                                                  

                                                                                 

 

         Charge framed  on        :  19.04.2013 

         Evidence recorded on    :  13.09.2013, 18.01.2014, 10.06.2015, 03.08.2015,  

                                               27.08.2015             

         Arguments heard on      :  09.11.2015 

         Judgement delivered on :  09.11.2015 

 

JUDGEMENT 

 

1.  This case was started on filing of a complaint petition in the court of learned 

Sub-Divisional Judicial Magistrate, Bishwanath Chariali on 04/01/2011 by Sri 

Narayan Nath alleging therein that as the accused Sri Anjan Bhuyan had 

requirement for money, he had approached the complainant and as the 

complainant knew the accused from long time, he on 8/4/2010 lent Rs.70,000/-
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(Seventy thousand) only to the accused. The accused promised to return the 

money within one month but did not return. As the accused could not return the 

money taken by him, he on 1/10/2010, in presence of witnesses Sri Bhuban 

Saikia and Sri Momin Das, executed an agreement with complainant at Hawajan 

Police Out Post thereby assuring that he would return the money within 

30/10/2010. But the accused failed to return the money. Thereafter, complainant 

requested the accused 3-4 times to return the money but with no avail. On 

28/12/2010, when the complainant once again asked the accused to return his 

money, accused verbally abused the complainant using obscene language and 

threatened the complainant with dire consequences and to kill him if he asks for 

money in future. Hence, finding no alternative, the complainant has filed the 

instant petition. 

 

2.  On receipt of the said complaint petition, the learned Sub-Divisional Judicial 

Magistrate of the Court of Bishwanath Chariali ordered the Officer-in-Charge (in 

short, O/C) of the Gohpur Police Station to register a GR Case on the basis of 

that complaint petition and submit Final Form immediately after investigation. 

The O/C, Gohpur Police Station on receipt of the said order, registered Gohpur 

P.S. Case No. 12/2011 under section 294/406/420/506 of the Indian Penal Code, 

1860 (in short, I.P.C.) and ordered the I/C, Hawajan Police Out Post to take up 

the investigation. After completion of investigation, the concerned Investigating 

Officer (in short, I/O) submitted charge the sheet against the accused Sri Anjan 

Bhuyan under section 294/406/506 I.P.C. 

 

3.  In due course, the accused person appeared before the Court and after 

furnishing him the copies of relevant documents under section 207 Cr.P.C., the 

charge of offence under section 294/406/506 I.P.C was framed, read over and 

explained to the accused person to which he pleaded not guilty and claimed to 

be tried. 

 

4.  The Prosecution had examined as many as seven witnesses, Sri Narayan Nath 

as Prosecution Witness (in short PW) no.1, Sri Rajen Hazarika as PW2, Sri 
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Bhuban Saikia as PW3, Sri Momin Das as PW4, Sri Ram Dulal Goala as PW5, Sri 

Dhani Ram Deka as PW6 and Sri Anil Borah as PW7 to bring home the allegations 

levelled against the accused person and thereafter, the evidence of prosecution 

side was closed as per submission of learned A.P.P. The statement of accused 

under section 313 Cr.P.C. is recorded. The defence plea was of total denial and 

the defence side declined to adduce any evidence in its defence. Hence, 

arguments advanced by both the parties were heard. 

 

POINTS FOR DETERMINATION : 

 

5. (i) Whether the accused person Sri Anjan Bhuyan on 28/12/2010, uttered 

obscene words to Sri Narayan Nath at public place and that caused annoyance to 

him and thereby committed an offence punishable under section 294 I.P.C. ? 

   (ii) Whether the accused person on 8/4/2010 was entrusted with Rs.70,000/- 

by Sri Narayan Nath and he dishonestly misappropriated the money to his own 

use in violation of legal contract and thereby committed an offence punishable 

under section 406 I.P.C. ? 

   (iii) Whether the accused person on 28/12/2010, committed criminal 

intimidation by giving threatening to kill Sri Narayan Nath, which caused alarm to 

him and thereby committed an offence punishable under section 506 I.P.C. ? 

   

DISCUSSIONS, DECISIONS AND REASONS THEREOF :  

 

6.  PW1, who is the informant of this case, has deposed in his evidence that he 

knows the accused. PW1 has stated that as the accused fell into an unwanted 

situation in need of money and approached him for money, PW1 lent the 

accused in presence of his maternal uncle Rs.17,000/-  for one month. But as the 

accused did not return the money to PW1, he filed the case against accused at 

Hawajan Police Station. PW1 has stated that the accused gave him in writing on 

30/10/10 that he would return the money, but had not returned it. According to 
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PW1, later on, police had detained the accused. According to PW1, accused had 

told him that he cannot return the money. Exhibit-1 is the F.I.R. and Exhibit-1(1), 

Exhibit-1(2) and Exhibit-1(3) are the signatures of PW1 on the said F.I.R. 

 

7.  PW1, in his cross examination, has deposed that at first, accused asked his 

maternal uncle for money but later, accused borrowed it from PW1 and PW1 

gave the money on request from the maternal uncle of accused after taking the 

signature of accused in a stamp paper. PW1 has stated that the maternal uncle 

of accused Sri Rajen Hazarika is his colleague in the office. PW1 has stated that 

the signing of stamp paper between them took place at his office and although 

no witness was there but Rajen Hazarika was present there at that time. 

According to PW1, that particular stamp paper exists with him and he has not 

handed it over to the police. PW1 has stated that 20 days after the taking of 

money from him by the accused, he had filed the F.I.R. at Hawajan Police Station 

and as the copy of that F.I.R. was retained by him, hence, police registered the 

case. According to PW1, police has made another document at the police station. 

PW1 has stated that after six months, he had newly instituted this case in the 

court. PW1 has also stated that he is unaware about the result of Hawajan P.S. 

case regarding the same incident. 

 

8.  PW2, who is the maternal uncle of the accused, has deposed in his evidence 

that accused is his nephew. The incident was of 8/4/10. PW2 has stated that 

accused had borrowed Rs.70,000/- from the informant which is known to him 

and is true.  

 

9. In his cross examination, PW2 has deposed that it is not a fact that he has 

borrowed the money from the informant and not by accused. PW2 has stated 

that he does not know the reason for requirement of money of the accused. 

According to PW2, the accused asked for the money by going to the house of 

Narayan at 11 A.M. PW1 has stated that on the day in which money was 

borrowed, only verbal agreement took place. 
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10.  PW3, in his evidence has deposed that he knows both the parties and the 

incident had occurred in the month of October, 2010. PW3 has stated that 

informant has informed him that accused borrowed money from informant but 

did not return it. PW3 has stated that when he, Momin and Nath went to 

Hawajan Police Station, the police officer named Goala called Anjan to the 

station. At the police station, Anjan had acknowledged the receipt of money in a 

document and promised to return the money on first day of the month. 

According to PW3, on that document, he had also signed as witness. PW3 has 

stated that later informant has filed the case on the ground that he had not 

received the money. 

  

11.  PW3, in his cross examination has deposed that he does not know when, 

how much rupees and where Nath had paid to Anjan. PW3 has stated that 

although he does not know for what reason Nath had paid the money to accused 

but as per the confession of Anjan, he borrowed the money. PW3 has stated that 

as per his knowledge, on the day in which he went to police station with the 

informant, case was not filed. According to PW3, informant told police about the 

incident earlier also but he forgot the date. PW3 has admitted that the document 

acknowledging the receipt of money by accused was written by him as dictated 

by Bhuyan and informant and that document was probably remained in the 

custody of Nath. PW3 has stated that he has come to know only from Nath that 

accused had borrowed money from him and not from any other person. PW3 has 

also stated that police had summoned the accused even though there was no 

case pending against the accused at the police station on the day when he went 

to the station. 

  

12.  PW4 has deposed in his evidence that he saw the accused in the police 

station and he knows the informant. PW4 has stated that as the accused had 

taken money from informant for arranging a job, police in presence of PW4 

summoned the accused. An agreement was made there between the parties and 

PW4 put his signature on that agreement as witness. 
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13.  PW4, in his cross examination has stated that he does not know where, how 

and how much money was given by the informant to the accused. PW4 has 

stated that as police of Hawajan Police Station had captured the accused and 

brought to the station on the basis of the case filed by the informant, the 

accused in presence of PW4 had confessed that he took money from the 

informant. According to PW4, informant had called PW4 to the police station. The 

police played the role of a mediator and asked the accused to record in writing 

acknowledging that he has received the money and PW4 stood as witness. PW4 

has stated that the document was not written by him but by Anjan. PW4 has also 

stated that he does not know how much money was acknowledged to have been 

received by the accused. 

 

14.  PW5, who is the I/O, has deposed in his evidence that on 18/1/2011 he was 

working as I/C at the Hawajan Police Out Post and received one complainant 

petition from the court. The complaint petition was filed by complainant Sri 

Narayan Nath S/O Mitharam Nath, DFO Colony Chariali, Biswanath Chariali. After 

getting the petition, he sent it to O/C, Gohpur for registering a case and O/C, 

Gohpur P.S. had entrusted the responsibility of investigation to him. According to 

PW5, at that time he was sent to Guwahati for one week for first aid training and 

thereafter, he was transferred to Singri Outpost of Dhekiajuli P.S. Therefore, 

PW5 could not make any investigation of this case and handed over the case 

diary to the O/C, Gohpur P.S. 

 

15.  PW5, in his cross examination has deposed that he has not made any 

investigation in this case. 

 

16.  PW6, who is the second I/O of this case deposed in his evidence that on 

8/11/11 he was working as I/C in the Hawajan Police Out Post. PW6 has stated 

that the investigation of this case was started by R.D. Goala but as he was 

subsequently transferred, he handed over the case diary on 8/11/11 to PW6. 

PW6 has admitted that he had not made any investigation and handed over the 
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case diary to the I/C, Hawajan O.P. Sri Anil Borah as PW6 was also transferred to 

Tezpur on 8/11/11. 

 

17.  Cross examination of PW6 has been declined by the accused. 

 

18.  PW7, who is another I/O of this case, has deposed in his evidence that on 

11/11/11 he was working as a I/C, Hawajan Out Post. On that day, the O/C, 

Gohpur P.S. has entrusted him with the responsibility to investigate this case. 

PW7 has stated that he came to know from the case diary that no progress had 

been made in the investigation and hence, he on 10/12/11 went to the DFO 

Colony of Biswanath Chariali to question the informant Narayan Nath and asked 

questions to the other witnesses also. The informant had furnished one 

photocopy of the agreement made by accused at the time of taking Rs.70,000/- 

from the informant. PW7 has stated that he then asked about the incident to the 

witnesses of the agreement and finding evidence that the accused is related to 

this case, he had arrested Sri Anjan Bhuyan. Thereafter, PW7 had submitted the 

charge sheet. Exhibit-2 is the charge sheet and Exhibit-2(1) is the signature of 

PW7 on the charge sheet. Exhibit-3 is the sketch map of the place of occurrence 

and Exhibit-3(1) is the signature of PW7 in the sketch map. 

 

19.  PW7, in his cross examination has denied the suggestion that Exhibit-3(1), 

his signature in the Arrest Memo and his signature in the statement of witnesses 

do not resemble to one another and he had not put all the signatures. PW7 has 

stated that in the sketch map drawn by him, he had indicated the place of 

occurrence as Bishwanath Chariali. According to PW7, he does not have with him 

the original copy of the agreement furnished to him by informant. PW7 has 

stated that in that agreement, the date of agreement was written as 1/10/10. 

PW7 has recorded the statement of Rajen Hazarika, Manik Das and Bhuban 

Saikia. PW7 has stated that before the filing of the complaint petition in the court 

by the informant, no other complaint was made to the police station by the 

informant. PW7 has stated that except the photocopy of the agreement, he has 

no other document in his hand showing the transaction between informant and 
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accused. According to PW7, Sri Narayan Nath had not stated before him during 

recording of statement by police that as the accused had the need of money, 

informant in presence of the maternal uncle of accused had given Rupees 

seventy thousand to the accused. 

 

20.  Now, let me appreciate the evidence on record. In the case in hand, the 

prosecution has examined as many as seven witnesses. PW1 is the informant of 

this case, PW2 is the maternal uncle of the accused who was allegedly present at 

the time when accused borrowed the money from the informant and the eye 

witness of the incident, PW3, PW4 are two witnesses who were allegedly present 

at the police station when the accused acknowledged the fact of borrowing 

money in the past from the informant and who put their signatures as witnesses 

in the agreement executed by accused in front of police. On the other hand, 

PW5, PW6 and PW7 are three I/Os of this case. While coming to the first 

allegation against the accused of verbally abusing the informant Sri Narayan 

Nath, it is seen that although the informant has stated in his complaint petition 

that on 28/12/2010, when the informant went to call on the accused and to ask 

for returning his money, the accused had verbally abused the informant using 

obscene language, but none of the witnesses in their evidence has whispered a 

single word regarding such verbal abuse. Surprisingly, the informant himself also 

in his evidence before court has stated nothing regarding his verbal abuse by the 

accused. Similarly, although the informant has stated in his complaint petition 

filed before the court that accused had threatened him of dire consequences and 

to kill him if he ask for return of money by the accused in future, but not a single 

witness in his evidence before the court has stated anything about the 

threatening given to the informant by the accused. Even the informant himself in 

his evidence is totally silent about such threatening by the accused. Hence, in 

absence of any evidence regarding the verbal abuse of informant by accused and 

threatening to kill the informant by the accused, I am left with no other way but 

to hold that the offence of verbal abuse of informant by using obscene words 

and criminal intimidation by the accused is not proved in this case. 
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21.  Now, if the evidence available on record is carefully perused, it appears that 

two agreements were allegedly executed by the accused. PW1 has stated in his 

cross examination that he had lent the money to the accused after taking his 

signature on a stamp paper and he has retained with him the said stamp paper 

but he had not submitted it to the police. It can be easily assumed from the 

evidence of PW1 that he had taken the signature of accused on the stamp paper 

in order to make an agreement regarding his lending of money to the accused. 

But surprisingly, the said stamp paper, which is the main document on the basis 

of which this case can be proved, was neither submitted to the court in this case 

or exhibited by the informant nor he submitted it to the police during the 

investigation. If the said stamp paper was, in fact, present with the informant, he 

would have at least shown it to the police or would have exhibited it during the 

recording of evidence in court. On the other hand, PW2, who is the eye witness, 

has stated in his evidence that on the day in which money was lent to the 

accused, only verbal agreement took place between the parties. Hence, the 

existence of a stamp paper seems to be doubtful and in absence of any such 

valid document depending upon which it can be held that accused had borrowed 

money from the informant, a conclusion cannot be derived of misappropriation of 

such money by the accused.  

 The perusal of case record as well as evidence deposed by the witnesses 

clearly reveal that this case is based on a document which was nothing but a 

promise letter made by the accused at the police station on a white paper in 

which accused agreed to return the money of informant on a specified date. The 

informant has admitted that he had submitted one photocopy of that letter to the 

I/O i.e. PW7 during the investigation and the I/O, depending upon that 

photocopy of the document had investigated the case. PW7 has disclosed in his 

evidence before the court that he had made his investigation depending upon 

only that photocopy and the I/O has not made it clear in his evidence whether he 

had demanded the informant to show the original of that document or 

questioned the informant about the authenticity of that document. Thus, in the 

instant case, the investigation made by police cannot be said to be without any 

blemish as the investigation was based on a document which was a photocopy of 

an original and the original was made under the initiative of a police officer. An 

agreement or document made on the behest of police cannot be considered as 
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made by the free will of the person who had made it and an investigation basing 

upon that document also cannot be called as proper as the police may compel 

the accused forcefully to put his signature on that document. Moreover, the said 

photocopy of document is not an agreement validly made between informant and 

accused by following due procedure of law at the time of borrowing of money by 

the accused. Hence, in my view, making investigation depending upon such 

document, which is nothing but a promise letter made on a white paper under 

the initiative of police, is not proper. Therefore, the investigation of this case is 

also not free from blemish. Moreover, during the trial of the case also no any 

original document is exhibited by prosecution depending upon which it can be 

conclusively held that the accused had borrowed money from the informant. 

Merely depending upon a photocopy of a document made in white paper, it 

cannot be held that accused was entrusted with money by the informant. In the 

case in hand, PW1 has stated that he had lent the money to the accused in 

presence of the maternal uncle of accused Sri Rajen Hazarika who was his 

colleague in the office and prosecution has produced Sri Rajen Hazarika to 

depose as PW2. PW2 has stated that it is true that informant has paid the money 

to accused. But the evidence of only PW2 is not sufficient to hold the accused 

guilty for an offence as charged. Without sufficient corroboration, the accused 

cannot be held guilty for an offence under section 406 I.P.C. Here, in this case, 

PW1 and PW2 have stated that accused had borrowed the money from PW1. But 

PW3 and PW4 have stated in their evidence that they do not know when, where 

and how much money the informant has paid to the accused. It is seen that PW3 

and PW4 have only deposed their evidence in this case as accused had executed 

the promise letter under the initiative of I/C of Hawajan Out Post in their 

presence and they also admitted that they had put their signature on that 

promise letter as witness. But as stated earlier, that document is merely a 

promise letter made on a white paper in order to bind the accused for realizing 

the amount allegedly had taken by him and the said document was not made 

upon a stamp paper by following due procedure of law. Hence, the document 

made in the police station under the initiative of police cannot be taken into 

consideration while deciding the guilt of the accused and in turn, the evidence of 

PW3 and PW4 are not of much use in this case while deciding the guilt of the 

accused. Now, if we see the evidence of I/Os, PW5 and PW6 has clearly stated 

that they had not investigated the case. The I/O who has made the investigation, 
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is PW7. But he had based his investigation upon a photocopy of the document 

executed by the accused at the police station and not upon the original stamp 

paper, if any, in which accused had put his signature at the time of taking the 

money from informant. Moreover, the I/O has examined during his investigation 

only four witnesses including the informant and two of them do not know where, 

when and how much money had been paid by informant to the accused. Another 

contradiction has been appeared in this case regarding the amount borrowed by 

the accused from the informant. Informant has mentioned in his complaint 

petition that accused borrowed from him an amount of Rs.70,000/- but the same 

informant in his evidence before court has stated that amount as 17,000/-. 

Hence, that contradiction regarding the amount of debt has also created 

confusion in this case and also made the story of prosecution doubtful. 

 

22.   Therefore, it appears that the entire case is emerged out of a transaction 

which is not fully proved either by the document on record or by the evidence of 

witnesses. The stamp paper which is the main document in this case in order to 

prove the transaction between accused and informant was neither submitted by 

informant to the I/O or in the court nor is exhibited during trial. The police had 

based their investigation on a document which is only a photocopy of an 

agreement made in the police station much later than the date on which the 

original transaction was made. On the other hand, the prosecution has examined 

PW2, PW3 and PW4 as independent witnesses but PW3 and PW4 have expressed 

their ignorance about the lending of money by the informant to the accused. 

Hence, in my considered opinion the evidence on record is not sufficient to hold 

the accused guilty of offence under section 406 I.P.C. Moreover, in order to 

prove the offence under section 406 I.P.C., entrustment is required to be proved. 

But in the instant case, the prosecution neither by the evidence of witnesses nor 

by the documents available on record could prove that informant had entrusted 

money to the accused. Hence, I hold that the prosecution could not prove the 

guilt of the accused beyond reasonable doubt in this case. 

 

          23.  In view of the above discussion, I am of the opinion that the prosecution has 

failed to establish the guilt of the accused person under section 294/406/506 
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I.P.C. The offence under section 294/406/506 I.P.C. is not proved against the 

accused person. Therefore, the accused Sri Anjan Bhuyan is found not guilty and 

he is acquitted of the offence under section 294/406/506 I.P.C. The accused 

person is set at liberty forthwith. The bail bond executed by the accused person 

and his surety is extended for next six months as per provision of section 437A of 

Cr.P.C.  

 

  Given under my hand and seal of this court on this 9th day of November, 

2015. 

 

 

 

                                                                             Judicial Magistrate First Class 

                                                                                     Gohpur, Sonitpur 
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APPENDIX 

 

       PROSECUTION WITNESSES : 

 

  PW1 --  Sri Narayan Nath 

  PW2 --  Sri Rajen Hazarika 

  PW3 --  Sri Bhuban Saikia 

  PW4 --  Sri Momin Das 

  PW5 --  Sri Ram Dulal Goala 

  PW6 --  Sri Dhani Ram Deka 

  PW7 --  Sri Anil Borah 

   

       DEFENCE WITNESS : 

    

                     Nil 

 

       EXHIBITS BY THE PROSECUTION : 

 

   Exhibit 1     -  F.I.R. 

   Exhibit 1(1) -  Signature of complainant on the F.I.R. 

   Exhibit 1(2) -  Signature of complainant on the F.I.R.  

   Exhibit 1(3) -  Signature of complainant on the F.I.R. 

   Exhibit 2     -  Charge Sheet 

   Exhibit 2(1) -  Signature of I/O on the charge sheet 

   Exhibit 3     -  Sketch Map 

   Exhibit 3(1) -  Signature of I/O in the sketch map 

    

       EXHIBITS BY THE DEFENCE : 

 

            Nil 

                                                                                                                                                                                              

Judicial Magistrate First Class 

                                                                                       Gohpur, Sonitpur 


